Of all the dispositions and habits which lead to political prosperity, religion and morality are indispensable supports ... let it simply be asked where is the security for prosperity, for reputation, for lifeif the sense of religious obligation desert.., and let us with caution indulge the proposition that morality can be maintained without religion. George Washington-Farewell Address' There is often a message in a title. The title chosen for the Symposium, "The Religious Foundations of Civil Rights Law," is no exception. Though the initial impression of its meaning will vary in accordance with the interests of the individual reader, the basic message of the Symposium is a simple one: law and religion are fundamentally related.
For much of our Nation's history, the close relationship among law, morality, and religion has been taken for granted. In recent years, however, the nature of the relationship has become obscured as constitutional lawyers, judges, policy advocates, and, of late, politicians have urged the separation of religion and public morality. 2 Thus, to the extent that overtly religious principles cannot be justified on nonreligious grounds, their validity as a foundation for public policy has been called into question. 3 In this view, law and public moral-ity-what Robert Bellah has termed "civil religion" 4 -should be separated from traditional religion and "private morality" 5 in the same manner that "separation of church and state" attempts to divorce the secular state from the concerns of religious institutions and believers.
The choice of civil rights law as the symposium topic was, therefore, a deliberate one. Civil rights law is not only a critical issue of public policy, it is also the primary context in which much of the current discussion of the relationship between law and religion takes place. 6 Because, the relationship of civil rights law to religion, ethics, and morality is complex and multi-faceted, it is an ideal place to begin to explore the many levels the law influences, interacts with, and draws support from religion, religious institutions, and religious believers.
One thing is clear from the outset. By its very nature, the task of exploring the relationship of religion to civil rights law is interdisciplinary. Historians, sociologists, theologians, and philosophers, to name only a few, have contributed much to the development of the theories on which civil rights law is based, but legal analysis does not typically seek out these perspectives unless they are useful in proving a distradition of this country"); Stone v. Graham, 449 U.S. 39 (1980) 27 (1978) .
5. Although "religion," "morality," and "private morality" are not conceptually the same, the terms are used interchangeably in this paper to describe that which is, for legal purposes, "nonsecular." For present purposes, however, it is sufficient to note that the courts appear to use the terms interchangeably in some cases, and to differentiate them in others. The treatment of these terms and concepts in the cases has provoked considerable commentary in the legal literature, and would be an appropriate subject for another symposium. Choper, [Vol. 5 puted point. The symposium which follows suggests a different approach: that it is useful for legal scholars and jurists to consider, on a regular basis, the significant contributions that other disciplines can make to legal analysis and understanding.
I.
When, in 1789, the United States Congress adopted the Northwest Ordinances, it recognized that "[r]eligion, morality, and knowledge [are] necessary to good government and the happiness of mankind." 7 More importantly for present purposes, the Congress drew a clear connection between the public's need for "religion, morality and knowledge," and the duty to assure that education-the means by which they were to be acquired-was available to the citizenry at large. 8 To many Americans, the idea that religion and "private morality" are inextricably intertwined with public morality would be considered a truism. But the ideas concerning law, religion and morality so eloquently expressed in George Washington's farewell address and the Northwest Ordinances are not without controversy. To others, Washington's words might be considered an inappropriate use of religion to make a political point-a point which could be made just as effectively (or so the argument goes) by reference to purely secular terminology. 9 Whereas it once was possible for the late United States 7. Statutes of 1789 , c.8 (August 7, 1789 . In full, the Congressional sentiment was expressed as follows: "Religion, morality, and knowledge being necessary to good government and the happiness of mankind, schools, and the means of education shall be forever encouraged." 8. Id. Given this history, it is ironic that the primary area of legal conflict in matters of law and religion has been over the role of religion in education. See, e.g., Edwards v. Aguillard, 107 S. Ct. 2573 Ct. (1987 Ohio Civil Rights Commission v. Dayton Christian Schools, 477 U.S. 619 (1986), rev'g and remanding, 766 F. 2d 932 (6th Cir. 1985 17, 20 (1976) . Professors Gewirth and Dougherty indirectly addressed the point made in the text in their description of the respective roles of moral philosophers and religious leaders in influencing the direction of social thought and policy. See Panel Discussion: Philogophical Perspectives, 5 J. Law & Relig. 149, 153-159 (1988) .
Supreme Court Justice William 0. Douglas to justify constitutional policy on the ground that "We are a religious people whose institutions presuppose a Supreme Being,"' 0 it is doubtful that either Congress or the Supreme Court would utilize such overt references to religion or morality to legitimate current policy. To do so today would be far too controversial." Thus, the task set out for each of the symposium participants was to explore, from their own unique perspectives, the real and enduring ways in which religious and moral ideas have influenced the development of laws and legal concepts relating to civil rights.
The participation of religious institutions, leaders and individual believers in the development, first, of a civil rights ethic, and later, of civil rights law, is well-known in the American historical experience. One need only peruse the cases and the history to discover the extent to which the fuel of religiously motivated belief fed the fires of civil rights activism.
Perhaps less well-known to legal scholars specializing in civil rights law are the explicitly religious and moral foundations of the very concepts and approaches utilized by legal analysts every day.' 2 The relationship between religion, morality, and civil rights laws at this basic level is not often discussed in the legal literature. But there is much to gain from such discussions: a rich intellectual tradition which transcends the often sterile legal realism of much contemporary legal scholarship;" a sense of historical and philosophical grounding Since there was no evidence in Lemon that even one "religious zealot" was involved in the challenged program of educational assistance, the use of the term "religious zealot" to describe a teacher in a religiously-afliliated school says much about Justice Douglas' view of the relationship of religion, education, and civil rights. Although one historian has drawn the conclusion that "[o]nly civil libertarians, apparently, are fit teachers to be paid from the common treasury," MORGAN, THE SUPREME COURT AND RELIGION 111 (1972) quoted in Louisell, supra note 10, at 23, the implicit assumption is that commitment to strong religious beliefs is inconsistent with commitment to civil liberties. See, e.g for the legitimacy of law and religion as a topic of public importance; 4 new conceptual frameworks with which to approach difficult questions of public policy; 5 and an appreciation for the fact that value-laden ideas are not religiously or morally neutral.' 6 But in order to appreciate the significant contributions which can be made by moral insights and religious believers in a democratic society which values civil rights, one must first study the significant contributions which have already been made. Reference to those contributions is essential if the legal community is to break out of the intellectually inconsistent rut in which it finds itself with respect to what might be called "private morality," religion, and the issue of religious freedom as a civil right.' 7 That the contributions of religious ideas and moral theories are not currently perceived as valuable by mainstream legal writers in the civil rights field is apparent from a simple reference to basic textbooks in constitutional law. Whereas page after page is devoted to commentary concerning the important role of freedom of speech in a free and science, 5 J. LAW & RELIG. 203 (1988 17, 35 (1976) . democratic society," 8 relatively little attention is given to the similarly important role played by freedom of religion.1 9 In the opinion of this writer, such neglect of basic principle goes a long way toward explaining the fact that the nature of religious liberty as a civil right of independent significance is not as developed as it should be. 2 "
11.
In the next few pages, therefore, it is appropriate that some attention be given to the manner in which the symposium papers and commentary contribute to the ongoing development of a constitutional and practical jurisprudence of law and religion. 2 ' Individually and collectively, they provide a wealth of information and ideas which can be used profitably in the study of law.
II.
The task of setting forth even the most basic summary of current constitutional theories regarding the "proper" relationship of law and religion is a daunting one. It will not be attempted here. Rather, the focus of these concluding comments will be on two key themes, each of which was addressed, directly or indirectly, by all of the symposium participants: the importance of morality, religion, and religious freedom as societal values having independent significance, and the role of religious values in the formation of public character and morality.
A. Religion, Morality and Religious Freedom as Values of Independent Significance.
The important role of speech in a democratic society is almost 18. See, e.g Religion and what has been termed "private" morality, however, are perceived differently. Notwithstanding George Washington's laudatory views respecting the positive role played by religion and morality in the development of good government, there is no current consensus on the Supreme Court respecting the legitimacy of that role. 23 Because religion and religious freedom are generally perceived in the cases and by legal commentators as matters of individual (i.e. "private") rather than social concern, the legal conclusion is that government should take little or no active role in protecting and fostering them as important values. 24 Phrased another way, the dominant view 23. In fact, it can be argued that a majority of the justices consider religious concepts of the common good to be illegitimate bases on which to rest public policy, especially where the result would conflict with their own opinions concerning the common good. Ever since the Supreme Court decided Walz v. Tax Comm'n, 397 U.S. 664 (1970) , various members of the Court have been struggling to set out the boundaries of what they consider to be legitimate religious involvement in public affairs. In Lemon v. Kurtzman, 403 U.S. 602 (1971), for example, the argument that religious involvement in political debates was of questionable legitimacy had become what appeared to be an additional factor to be considered in judging the constitutionality of legislation challenged under the Religion Clauses of the first amendment. ) constitute a rejection of the most extreme applications of that argument, the theme that religion as an influence on the development of public policy is politically divisive and constitutional suspect runs like a strong undercurrent through the writings of Justices Brennan, Marshall, Powell, Stevens, and Blackmun. See, e.g., Bowers v. Hardwick, 106 S. Ct. 2841 Ct. , 2854 Ct. (1986 (Blackmun, J., dissenting); Thornburgh v. American College of Obstetricians and Gynecologists, 106 S. Ct. 2169 Ct. , 2187 Ct. -88 (1986 (Stevens, J., concurring); Aguilar v. Felton, 105 S. Ct. 3232, 3239 (1985) REV. 1995 REV. (1980 . 24. See, e.g., Bender v. Williamsport Area School District, 475 U.S. 534 (1986) ; vacating is government must be "neutral" with respect to all matters involving religion. 25 The view that government policy must be separated from its religious or moral roots in both the development and implementation of public policy, however, ignores a central point made explicitly by Pastor Neuhaus, and implicitly by each of the other authors: "Law and laws are not self-legitimating." 2 6 By its nature, law is not neutral.
Something ] aws are presented as means to ends, including the stable regulation of social conflicts and the maintenance of social peace. Morality, on the other hand, determines which ends are ultimately justified and which modes of regulation and of peace are worthy of being established and maintained .... Hence, it is through moral critiques that the rightness of such regulations is determined.") . Cf Faver, Religion, Research and Social Work, 12 SOCIAL THOUGHT 20, 22 (Summer, 1986) :
Scientific research produces knowledge that can, in a limited sense, inform the means of reaching valued ends. It cannot, however, determine or define the ends which should be valued, nor, for that matter, can it determine the morality and appropriateness of the means themselves. Thus, the "master stories" produced by scientific research are incomplete pictures of reality, and social work needs knowledge beyond that which science can provide.
[Vol. 5 tion for its law beyond its conformity to religious doctrine," 28 is to beg the question. All law is based on moral principles 2 9 and it is safe to assume that in most cases there will be those who would apply different moral principles to reach a different policy result. The important task is to determine whether such laws can be justified as consistent with both the rights of the individual and the community's best judgment concerning the common good. 3 "
The point, of course, is that religion is an important source of the moral values upon which all law is based. It is certainly not the sole source of such values, as Professor Alan Gewirth's superb commentary on the logical relationship of morals to civil rights persuasively demonstrates, 3 ' but it is important in its own right nevertheless.
Thus, it should be abundantly clear that religion and morality play a role in society not unlike that of speech: they inform the debate, and provide the basis on which laws may be legitimated. Protection of religion and religious liberty must therefore be seen as an important social interest as well, not simply because they implicate the freedom of individuals, but because they play an important role in fostering the development and dissemination of the moral ideals upon which the 28. Bowers v. Hardwick, 106 S. Ct. 2841 Ct. , 2854 Ct. (1986 (Blackmun, J., dissenting) (sodomy restrictions and the right to privacy). Justice Blackmun's views are a good example of the manner in which the terms "religion" and "religious" are equated with the concept of "private" morality in an attempt to distinguish them from that which is "secular" or "public." See note 5 supra. See also Thornburgh v. American College of Obstetricians and Gynecologists, 106 S. Ct. 2169 Ct. , 2187 Ct. -88 (1986 (Stevens, J., concurring) (protection of unborn from abortion would be an illegitimate adoption of a religious view of prenatal life); Harris v. McRae, 448 U.S. 297, 348 (1980) (Blackmun, J., dissenting) (abortion funding; "the Government 'punitively impresses upon a needy minority its own concepts of the socially desirable, the publicly acceptable, and the morally sound' "). See also CONSTITUTIONAL ASPECTS OF THE RIGHT TO LIMIT CHILDBEARING, REPORT TO THE UNITED STATES COMMISSION ON CIVIL RIGHTS (April, 1975) at 28-29 (arguing that "[a] n anti-abortion law or constitutional amendment would not pass [constitutional] muster" because of its basis in identifiable religious tradition).
29. See Dougherty, supra note 13 at 118-120 (discussing both religious values and the role of social contract theory); Gewirth, supra note 16 at 125-131; Panel Discussion (Philosophical Perspectives at 149 (Gewirth noting that "justice is primarily a moral, rather than a legal concept.") 30. See Cahill, supra note 15 at 77-80 (Discussing the complementary relationship between individual rights and the common good); Cover, supra note 15 at 69-73 (the jurisprudence of obligation); Noonan, supra note 13 at 212 (values reflective of the human good); Tierney, supra note 14 at 170 (of the 12th Century's "awareness of the balance between individual and community"). 332-33 (1944) ("[Man] has no natural right in opposition to his social duties"). See also Brown, Individual Liberty and the Common GoodThe Balance: Prayer, Capital Punishment and Abortion, 20 CATH. LAW. 213, 220 (1974) . See generally Harris v. McRae, supra, 448 U.S. at 319-20 (law is not unconstitutional because it appears to be in conformity with one or more religious traditions).
31. Gewirth, Moral Foundations of Civil Rights Law, 5 J. Law & Relig. 125 (1988). law itself is based. An "absolute" separation 3 2 of law from religion would, as Washington noted, remove an essential support upon which rest "the security for prosperity, for reputation , [and] If one message is clear from the symposium papers taken as a whole, it is that religious and moral values play an essential role in the formation of public character, morality, and policy. Recognition of this fact by the legal community, particularly legal scholars and judges, would, in this writer's opinion, go a long way toward eliminating the rather fundamental suspicion of matters religious which appear in post-1948 cases and commentary.
Perhaps the most obvious place to start clearing up this suspicion is to encourage greater scholarly attention to the contribution of religion to the protection of religious liberty itself. Professor Brian Tierney's article points out, for example, that "in Medieval Christendom, the resistance of the church always prevented national monarchies from congealing into theocratic despotisms in which all individual rights would have been extinguished. '3 4 Judge John Noonan's paper recounts the contributions of early theologians, St. Thomas Aquinas, Baruch Spinoza, and Roger Williams, to the development of a "principled" as well as a "pragmatic" vision of freedom of conscience. 3 5 And in the American experience, the influence of religious dissent in the development of generalized concepts of religious liberty-including freedom of conscience-is unmistakable. 3 6 Beyond the contribution of religious ideals to freedom of conscience is the immense contribution of religion and morality to the development of laws and legal systems which undertake to protect both the interests of the individual and the common good. Not surprisingly, every moral viewpoint summarized in the symposium proceeded, not from a generalized concept of "rights," but from the perspective of duty. 3 7 That such an approach could have a significant impact on current legal thinking in many areas was succinctly pointed out by Professor Cover:
What have these stories [of Sinai] to do with the ways in which the law languages of these respective legal cultures are spoken? Social movements in the United States organize around rights. When there is some urgently felt need to change the law or keep it in one way or another a 'Rights' movement is started. Civil Rights, the right to life, welfare rights, etc. The premium that is to be put upon an entitlement is so coded. When we 'take rights seriously' we understand them to be trumps in the legal game. In Jewish law, an entitlement without an obligation is a sad almost pathetic thing. 3a In contemporary American civil rights discourse, the concept of duty is not well-developed, even though acceptance by some of their social duties is central to the enjoyment of many rights by others.
concept of "equal protection of the laws." If, as Neuhaus puts it, the Supreme Court's current jurisprudence of civil rights holds that "human rights are coterminous with the individual's ability to claim and exercise such rights," ' the law is in a difficult position indeed. By its very terms, the equal protection clause of the fourteenth amendment 4 ' imposes a duty upon government to provide protection on an equal basis.
While it is certainly possible to see such a governmental duty 4 2 in terms of "rights," it would be difficult to justify describing a right to equal protection in the manner in which Professor Cover described rights generally: as "trumps in the legal game." 4 3 By definition, those who most often attempt to invoke the protection of the legal guarantee of equal protection are precisely the "discrete and insular minorities" who are least able to enforce their claims without governmental assistance. They hold no trump cards.
A jurisprudence of equal protection, like other topics discussed in law and legal training which might be informed by a duty model, 4 4 would not utilize the concept of "right" in the manner of a trump card. 4 5 Instead, it would proceed from the assumption that the duty of equal protection is part and parcel of the " 'common good [which is] to be shared by all members of the body politic,' "46 not because there is an abstract "right" to such treatment, but because it is the only formulation of the concept of equality before the law which "touches the whole man, the needs both of his body and of his soul." 47 The benefits and applications of an interdisciplinary approach to the problems of law and other disciplines 4 " can be multiplied almost endlessly. Analysis of equal protection from a duty model is but one example. The practical utility of the rich traditions of religion and philosophy in the development of legal policy are amply illustrated by the papers of Professors Cover, Gewirth, and Noonan, each of which provides concrete examples of the manner in which they can be applied in a contemporary legal setting. 4 9 The point, of course, is the same as that made at the beginning of these comments: that law and religion are related in fundamental ways which are directly relevant to the formulation and study of the law. It is the hope of those who planned and funded the Symposium that interdisciplinary interest in the topic of law and religion will grow as the academic community begins to appreciate the substantial
